
International Arbitration:
Past, Present and Future
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“The second meane or rather ordinarie course to end the 
questions and controversies arising between Merchants, is by way 
of Arbitrement, when both parties do make choice of honest men 
to end their causes, which is voluntarie and in their own power, 
and therefore called Arbitrium, or free will, whence the name 
Arbitrator is derived: and these men (by some called Good men) 
give their judgments by Awards, according to Equitie and 
Conscience, observing the Custome of Merchants, and ought to 
be void of all partialitie or affection more nor lesse to the one, 
than to the other, having onely care that right may take place 
according the truth, and that the difference may be ended with 
brevitie and expedition.”

G. Malynes, Consuetudo, vel, Lex Mercatoria (1622)
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two arbitrators appointed to decide the parties’ dispute, 
who would in case of a “non agreement … chuse a third 
person as an Umpire [to] make a final End thereof.”

Groendyk v. Winsmore, (1680), reprinted in L. de Valinger 
(ed.), Court Records of Kent County, Delaware, 1680-1705 4-
5 (1959).



“I am sorry to hear that the Difference between you and 
Mr. A is at last like to be brought to a Law-Suit.... 

The Law, my good Friend, I look upon more than any one 
thing as the proper Punishment of an overhasty & perverse 
Spirit, as it is a Punishment that follows of a man’s own 
seeking and chusing.

You will not consent perhaps now to submit the Matter in 
Dispute to Reference; but let me tell you that after you have 
expended large Sums of Money, and squander’d away a deal 
of Time & Attendance on your lawyers, and Preparations for 
Hearings one Term after another, you will probably be of 
another Mind, and be glad Seven Years hence to leave it to 
that Arbitration which you now refuse.”

N.Y. Weekly Post-Boy, 20 May 1751
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“one of the dark chapters in legal history concerns the [treatment of 
questions of the] validity, interpretation and enforceability of 
arbitration agreements” 

Robert Lawrence Co. v. Devonshire Fabrics, Inc., 271 F.2d 
402, 406 (2d Cir. 1959)



“Now we all know that arbitrators, at the common law, possess no authority whatsoever, 
even to administer an oath, or to compel the attendance of witnesses. They cannot 
compel the production of documents and papers and books of account, or insist upon a 
discovery of facts from the parties under oath. They are not ordinarily well enough 
acquainted with the principles of law or equity, to administer either effectually, in 
complicated cases; and hence it has often been said, that the judgment of arbitrators is 
but rusticum judicium. Ought then a court of equity to compel a resort to such a 
tribunal, by which, however honest and intelligent, it can in no case be clear that the 
real legal or equitable rights of the parties can be fully ascertained or perfectly 
protected?…[An arbitration agreement is not specifically enforceable because it] is 
essentially, in its very nature and character, an agreement which must rest in the good 
faith and honor of the parties, and like an agreement to paint a picture, to carve a 
statue, or to write a book…must be left to the conscience of the parties, or to such 
remedy in damages for the breach thereof, as the law has provided.”

Tobey v. County of Bristol, 23 F.Cas. 1313, 1321-22 (C.C.D. Mass. 1845)
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“Whereas if one considered as valid a simple arbitration agreement or arbitration clause 
in the case of fire insurances, one would have to acknowledge and recognize its validity 
in every contract where it would have been agreed that disputes regarding non-
performance or performance issues would be submitted to unnamed arbitrators; this 
disposition will become routine and standard; the exception would become the rule, and 
one would be deprived of the guarantees offered by courts;

Whereas the requirement for compulsory designation of the arbitrators by name at the 
time the arbitration agreement is entered into is aimed at avoiding disputes regarding 
the composition of arbitral tribunal, and especially protecting citizens against their own 
lack of reflection, that could lead them to agree to future arbitrations while lacking 
sufficient prudence and without being sufficiently thorough as to their understanding of 
future circumstances, without being sure that the arbitrators who volunteered to hear 
the case would be able to deal with the matter and be trustworthy…”

Judgment of 10 July 1843, Cie L'Alliance v. Prunier, 1843 Dalloz (I) 343 
(French Cour de cassation civ.)
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Legislation based on UNCITRAL Model Law on International Commercial Arbitration 

Legislation based on Model Law adopted only in certain subnational jurisdictions 
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As international trade has expanded in recent decades, so too has the use of international arbitration 
to resolve disputes arising in the course of that trade. The controversies that international arbitral 
institutions are called upon to resolve have increased in diversity as well as in complexity. Yet the 
potential of these tribunals for efficient disposition of legal disagreements arising from commercial 
relations has not yet been tested. If they are to take a central place in the international legal order, 
national courts will need to “shake off the old judicial hostility to arbitration,” and also their customary 
and understandable unwillingness to cede jurisdiction of a claim arising under domestic law to a 
foreign or transnational tribunal. To this extent, at least, it will be necessary for national courts to 
subordinate domestic notions of arbitrability to the international policy favoring commercial arbitration.

Mitsubishi v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985)
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Cases Filed with Leading Arbitral Institutions (1993-2023)

‘93 ‘97 ‘01 ‘05 ‘09 ‘13 ‘17 ‘20 ‘23

AAA / 
ICDR

207 343 649 580 836 1,165 1,026 704 848

AIAC 7 8 8 14 42 154 100 100 103

CIETAC 486 723 731 979 1,482 1,256 2,298 3,615 5,237

DIS 19 43 58 72 176 121 152 162 191

HKIAC 139 218 307 281 429 260 297 318 281

ICC 352 452 566 521 817 767 810 929 890

JCAA 3 13 17 11 18 26 14 18 19

KCAB 68 133 197 213 318 338 385 405 368

LCIA 29 52 71 119 272 290 285 440 377

LMAA 3,126 3,076 2,686 2,864 4,326 2,836 2,357 2,754 1,845

SCC 110 110 130 100 216 203 200 213 175

SIAC 15 43 64 74 160 259 452 1,080 663

VIAC 65 46 60 52 62 49 41 37 52

Total 4,626 5,260 5,544 5,880 9,154 7,724 8,417 10,775 11,049
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Cases Submitted to the CAS Since Its Creation (1986-2023)

40

YEAR
Ordinary 

procedures
Appeal 

Procedures
Ad hoc

Procedures
Anti-Doping 
Procedures

Mediation 
Procedures

Consultation 
Procedures

TOTAL

1986 1 1 2
1987 5 3 8
1988 3 9 12
1989 5 4 9
1990 7 6 13
1991 13 5 18
1992 19 6 25
1993 13 14 27
1994 10 7 17
1995 2 8 0 3 13
1996 4 10 6 1 21
1997 7 11 0 2 20
1998 4 33 5 3 45
1999 8 24 0 1 1 34
2000 5 55 15 0 1 76
2001 10 32 0 2 0 44
2002 9 66 8 1 3 87
2003 61 46 0 1 2 110
2004 9 252 10 2 0 273
2005 9 185 0 3 4 201
2006 17 175 12 3 0 207
2007 22 230 0 1 0 253
2008 26 276 9 4 2 317
2009 25 245 0 4 5 279
2010 49 244 5 6 0 304
2011 71 294 0 1 366
2012 62 301 11 4 378
2013 58 349 0 4 411
2014 68 349 10 6 433
2015 88 410 0 3 501

2016 100 458 28 13 10 609

2017 111 461 0 0 12 584

2018 116 463 15 5 7 606
2019 107 493 0 5 4 609
2020 129 811 0 8 9 957
2021 147 796 15 29 9 996
2022 151 644 12 15 8 830
2023 213 695 0 17 17 942

TOTAL 1764 8416 161 92 122 82 10637



35%

15%9%

22%

19%

Legal Areas in WIPO Mediation and Arbitration Cases

Patents

Trademarks

Copyright

IT Law

Other

35%

15%

15%

14%

5%

2%
21%

Industry Areas in WIPO Mediation and Arbitration Cases

ICT

Entertainment

Life Sciences

Mechanical

Luxury Goods

Chemistry

Other
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Cases Submitted to the ICSID Since Its Creation (1972-2023)
42

Year
Requests for arbitration

filed
Total

1972 1 1

1974 4 5

1976 1 6

1977 2 8

1978 1 9

1981 2 11

1982 2 13

1983 3 16

1984 4 20

1986 1 21
1987 4 25

1989 1 26

1992 2 28

1993 1 29

1994 3 32

1995 3 35

1996 3 38

1997 10 48

1998 11 59

1999 10 69

2000 12 81

2001 14 95

2002 19 114

2003 31 145

2004 27 172

2005 27 199

2006 23 222

2007 37 259

2008 21 280

2009 25 305

2010 26 331

2011 38 369

2012 50 419

2013 40 459

2014 38 497

2015 52 549

2016 48 597

2017 53 650

2018 56 706

2019 39 745

2020 58 803

2021 66 869

2022 41 910

2023 57 967

Total 967
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Decision 24 of the Andean Commission Concerning 
Treatment of Foreign Capital (1971)

[No agreement concerning foreign investment shall 
contain provisions] which withdraw possible … 
controversies from the national jurisdiction of the recipient 
country….



Osgoode Declaration (Public Statement on the 
International Investment Regime – 31 August 
2010)

• Pro-investor interpretations of investment 
treaties

• Awards issued by international arbitrators 
against states have in numerous cases 
incorporated overly expansive interpretations 
of language in investment treaties. These 
interpretations have prioritized the protection 
of the property and economic interests of 
transnational corporations over the right to 
regulate of states and the right to self-
determination of peoples. ... This has 
constituted a major reorientation of the 
balance between investor protection and 
public regulation in international law.

• The award of damages as a remedy of first 
resort in investment arbitration poses a 
serious threat to democratic choice and the 
capacity of governments to act in the public 
interest by way of innovative policy-making in 
response to changing social, economic, and 
environmental conditions.
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"We pay what we really have to pay, and now they threaten us with ICSID. We have to get out of 
this ICSID. I repeat that we do not recognize any of the ICSID decisions, we will not acknowledge 
them.”
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Laurentienne-vie, compagnie d’assurances inc 
v Empire, compagnie d’assurance-vie [2000] 
CanLII 9001 (Quebec Court of Appeal)

55

Arbitration is a fundamental right of citizens and an expression of their 
contractual freedom. It should not be considered as an infringement upon 
the monopoly of state justice.  Rather, arbitration should be perceived as a 
means of alternative dispute resolution that, depending on the 
circumstances, achieves certain goals pursued by the parties – eg, speed, 
decision by peers, cost efficiency, etc.
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“[F]irst, what you do we don’t have to do; … [s]econd, in many fields you are more 
professional than we are.”  

Former President of the French Cour de Cassation, Lazareff, International 
Arbitration: Towards A Common Procedural Approach, in S. Frommel & B. Rider 
(eds.), Conflicting Legal Cultures in Commercial Arbitration 31, 33 (1999).
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Source: Transparency International, Global Corruption
Report 2007: Corruption and Judicial Systems
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Source: Judicial Independence, The World Bank
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Laurentienne-vie, compagnie d’assurances inc 
v Empire, compagnie d’assurance-vie [2000] 
CanLII 9001 (Quebec Court of Appeal)

61

Arbitration is a fundamental right of citizens and an expression of their 
contractual freedom. It should not be considered as an infringement upon 
the monopoly of state justice.  Rather, arbitration should be perceived as a 
means of alternative dispute resolution that, depending on the 
circumstances, achieves certain goals pursued by the parties – eg, speed, 
decision by peers, cost efficiency, etc.
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“The second meane or rather ordinarie course to end the 
questions and controversies arising between Merchants, is by way 
of Arbitrement, when both parties do make choice of honest men 
to end their causes, which is voluntarie and in their own power, 
and therefore called Arbitrium, or free will, whence the name 
Arbitrator is derived: and these men (by some called Good men) 
give their judgments by Awards, according to Equitie and 
Conscience, observing the Custome of Merchants, and ought to 
be void of all partialitie or affection more nor lesse to the one, 
than to the other, having onely care that right may take place 
according the truth, and that the difference may be ended with 
brevitie and expedition.”

G. Malynes, Consuetudo, vel, Lex Mercatoria (1622)
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The decision to submit a matter to arbitration is contained in the 
fundamental right to freedom of contract under Article 2 of the 
German Basic Law. If submitting the matter to arbitration causes a 
restriction of state jurisdiction, then this is the result of a voluntary 
agreement by the parties, which by itself is protected by the right to 
free development of personality…

German Federal Labor Court, Judgment of 23 August 1963, 1 AZR 
469/62, p. 6.
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It is well recognized that arbitration does not subtract any 
constitutional guarantees from domestic proceedings, on the 
contrary, it implies fulfilling these [constitutional rights and 
guarantees].

Brazilian Superior Tribunal of Justice, Judgment of 9 April 
2008 No. 11.308 - DF (2005/0212763-0) ¶16
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Arbitrators are judges by the sole application of the Law, and 
their decisions have coercive force towards the rest of the 
judicial administrative community, thus giving the parties greater 
security that their claims, are recognized through arbitral 
awards, shall be honored. This legal certainty in society will 
promote the choice of alternative dispute resolution 
mechanisms, to the benefit of all: faster and expeditious justice; 
decongestion of courts; increased access to justice

Supreme Court of Panama, Greenhow Associates Ltd v 
Refineria Panama SA, 14 February 2005
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Kona Village Realty, Inc. v. Sunastone Realty Partners XIV, 
LLC, 123 Haw 476, 478 (Haw 2010)

The recognized autonomy of parties to enter into an agreement 
(which can include a provision regarding attorney’s fees) is directly 
correlated to and stems from the constitutionally protected right of 
freedom of contract. 
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